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Van Orden v. Perry 

545 U.S. 677 (2005) 

Chief Justice REHNQUIST announced the judgment of the Court and delivered an 
opinion, in which Justice SCALIA, Justice KENNEDY, and JUSTICE THOMAS 
join. 

 The question here is whether the Establishment Clause of the First Amendment 
allows the display of a monument inscribed with the Ten Commandments on the Texas 
State Capitol grounds.  We hold that it does. 

 The 22 acres surrounding the Texas State Capitol contain 17 monuments and 21 
historical markers commemorating the “people, ideals, and events that compose Texan 
identity.” The monolith challenged here stands 6-feet high and 3 1/2 -feet wide.  It is 
located to the north of the Capitol building, between the Capitol and the Supreme Court 
building.  Its primary content is the text of the Ten Commandments.  An eagle grasping 
the American flag, an eye inside of a pyramid, and two small tablets with what appears to 
be an ancient script are carved above the text of the Ten Commandments.  Below the text 
are two Stars of David and the superimposed Greek letters Chi and Rho, which represent 
Christ.  The bottom of the monument bears the inscription “PRESENTED TO THE 
PEOPLE AND YOUTH OF TEXAS BY THE FRATERNAL ORDER OF EAGLES OF 
TEXAS 1961.” 

 The legislative record surrounding the State’s acceptance of the monument from 
the Eagles – a national social, civic, and patriotic organization – is limited to legislative 
journal entries.  After the monument was accepted, the State selected a site for the 
monument based on the recommendation of the state organization responsible for 
maintaining the Capitol grounds.  The Eagles paid the cost of erecting the monument, the 
dedication of which was presided over by two state legislators. 

 Petitioner Thomas Van Orden is a native Texan and a resident of Austin.  At one 
time he was a licensed lawyer, having graduated from Southern Methodist Law School.  
Van Orden testified that, since 1995, he has encountered the Ten Commandments 
monument during his frequent visits to the Capitol grounds.  His visits are typically for 
the purpose of using the law library in the Supreme Court building, which is located just 
northwest of the Capitol building. 

 Forty years after the monument’s erection and six years after Van Orden began to 
encounter the monument frequently, he sued numerous state officials in their official 
capacities, seeking both a declaration that the monument’s placement violates the 
Establishment Clause and an injunction requiring its removal.  After a bench trial, the 
District Court held that the monument did not contravene the Establishment Clause.  It 
found that the State had a valid secular purpose in recognizing and commending the 
Eagles for their efforts to reduce juvenile delinquency.  The District Court also 
determined that a reasonable observer, mindful of the history, purpose, and context, 
would not conclude that this passive monument conveyed the message that the State was 
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seeking to endorse religion.  The Court of Appeals affirmed the District Court’s holdings 
with respect to the monument’s purpose and effect.  We granted certiorari, and now 
affirm. 

 Our cases, Janus like, point in two directions in applying the Establishment 
Clause.  One face looks toward the strong role played by religion and religious traditions 
throughout our Nation’s history. The other face looks toward the principle that 
governmental intervention in religious matters can itself endanger religious freedom. 

 This case, like all Establishment Clause challenges, presents us with the difficulty 
of respecting both faces.  Our institutions presuppose a Supreme Being, yet these 
institutions must not press religious observances upon their citizens.  One face looks to 
the past in acknowledgment of our Nation’s heritage, while the other looks to the present 
in demanding a separation between church and state.  Reconciling these two faces 
requires that we neither abdicate our responsibility to maintain a division between church 
and state nor evince a hostility to religion by disabling the government from in some 
ways recognizing our religious heritage.  

 [O]ur analysis is driven both by the nature of the monument and by our Nation’s 
history. 

 As we explained in Lynch v. Donnelly:  “There is an unbroken history of official 
acknowledgment by all three branches of government of the role of religion in American 
life from at least 1789.”  For example, both Houses passed resolutions in 1789 asking 
President George Washington to issue a Thanksgiving Day Proclamation to “recommend 
to the people of the United States a day of public thanksgiving and prayer, to be observed 
by acknowledging, with grateful hearts, the many and signal favors of Almighty God.” 
President Washington’s proclamation directly attributed to the Supreme Being the 
foundations and successes of our young Nation: 

“Now, therefore, I do recommend and assign Thursday, the 26th day of 
November next, to be devoted by the people of these States to the service of that 
great and glorious Being who is the beneficent author of all the good that was, 
that is, or that will be;  that we may then all unite in rendering unto Him our 
sincere and humble thanks for His kind care and protection of the people of this 
country previous to their becoming a nation;  for the signal and manifold mercies 
and the favorable interpositions of His providence in the course and conclusion of 
the late war;  for the great degree of tranquillity, union, and plenty which we have 
since enjoyed;  for the peaceable and rational manner in which we have been 
enabled to establish constitutions of government for our safety and happiness, and 
particularly the national one now lately instituted; for the civil and religious 
liberty with which we are blessed, and the means we have of acquiring and 
diffusing useful knowledge;  and, in general, for all the great and various favors 
which He has been pleased to confer upon us.”  1 J. Richardson, Messages and 
Papers of the Presidents, 1789-1897, p. 64 (1899). 

 Recognition of the role of God in our Nation’s heritage has also been reflected in 
our decisions.  This recognition has led us to hold that the Establishment Clause permits a 
state legislature to open its daily sessions with a prayer by a chaplain paid by the State.  
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Marsh v. Chambers.  Such a practice, we thought, was “deeply embedded in the history 
and tradition of this country.”   

 In this case we are faced with a display of the Ten Commandments on 
government property outside the Texas State Capitol.  Such acknowledgments of the role 
played by the Ten Commandments in our Nation’s heritage are common throughout 
America.  We need only look within our own Courtroom.  Since 1935, Moses has stood, 
holding two tablets that reveal portions of the Ten Commandments written in Hebrew, 
among other lawgivers in the south frieze.  Representations of the Ten Commandments 
adorn the metal gates lining the north and south sides of the Courtroom as well as the 
doors leading into the Courtroom.  Moses also sits on the exterior east facade of the 
building holding the Ten Commandments tablets. 

 Similar acknowledgments can be seen throughout a visitor’s tour of our Nation’s 
Capital. A medallion with two tablets depicting the Ten Commandments decorates the 
floor of the National Archives.  Inside the Department of Justice, a statue entitled “The 
Spirit of Law” has two tablets representing the Ten Commandments lying at its feet.  In 
front of the Ronald Reagan Building is another sculpture that includes a depiction of the 
Ten Commandments.  So too a 24-foot-tall sculpture, depicting, among other things, the 
Ten Commandments and a cross, stands outside the federal courthouse that houses both 
the Court of Appeals and the District Court for the District of Columbia.  

 Of course, the Ten Commandments are religious – they were so viewed at their 
inception and so remain.  The monument, therefore, has religious significance.  
According to Judeo-Christian belief, the Ten Commandments were given to Moses by 
God on Mt. Sinai.  But Moses was a lawgiver as well as a religious leader.  And the Ten 
Commandments have an undeniable historical meaning.  Simply having religious content 
or promoting a message consistent with a religious doctrine does not run afoul of the 
Establishment Clause.   

 There are, of course, limits to the display of religious messages or symbols.  For 
example, we held unconstitutional a Kentucky statute requiring the posting of the Ten 
Commandments in every public schoolroom. Stone v. Graham.  In the classroom context, 
we found that the Kentucky statute had an improper and plainly religious purpose. 
Neither Stone itself nor subsequent opinions have indicated that Stone’s holding would 
extend to a legislative chamber, or to capitol grounds. 

 The placement of the Ten Commandments monument on the Texas State Capitol 
grounds is a far more passive use of those texts than was the case in Stone, where the text 
confronted elementary school students every day.  Indeed, Van Orden, the petitioner here, 
apparently walked by the monument for a number of years before bringing this lawsuit.  
Texas has treated her Capitol grounds monuments as representing the several strands in 
the State’s political and legal history.  The inclusion of the Ten Commandments 
monument in this group has a dual significance, partaking of both religion and 
government.  We cannot say that Texas’ display of this monument violates the 
Establishment Clause of the First Amendment.  

The judgment of the Court of Appeals is affirmed.  It is so ordered. 

Justice BREYER, concurring in the judgment. 
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 The government must avoid excessive interference with, or promotion of, 
religion.   But the Establishment Clause does not compel the government to purge from 
the public sphere all that in any way partakes of the religious. Such absolutism is not only 
inconsistent with our national traditions, but would also tend to promote the kind of 
social conflict the Establishment Clause seeks to avoid. 

 If the relation between government and religion is one of separation, but not of 
mutual hostility and suspicion, one will inevitably find difficult borderline cases.  And in 
such cases, I see no test-related substitute for the exercise of legal judgment. The case 
before us is a borderline case.  It concerns a large granite monument bearing the text of 
the Ten Commandments located on the grounds of the Texas State Capitol.  On the one 
hand, the Commandments’ text undeniably has a religious message, invoking, indeed 
emphasizing, the Deity.  On the other hand, focusing on the text of the Commandments 
alone cannot conclusively resolve this case.  Rather, to determine the message that the 
text here conveys, we must examine how the text is used.  And that inquiry requires us to 
consider the context of the display. 

 In certain contexts, a display of the tablets of the Ten Commandments can convey 
not simply a religious message but also a secular moral message (about proper standards 
of social conduct).  And in certain contexts, a display of the tablets can also convey a 
historical message (about a historic relation between those standards and the law) – fact 
that helps to explain the display of those tablets in dozens of courthouses throughout the 
Nation, including the Supreme Court of the United States.  

 Here the tablets have been used as part of a display that communicates not simply 
a religious message, but a secular message as well.  The circumstances surrounding the 
display’s placement on the capitol grounds and its physical setting suggest that the State 
itself intended the latter, nonreligious aspects of the tablets’ message to predominate.  
And the monument’s 40-year history on the Texas state grounds indicates that that has 
been its effect. 

 The group that donated the monument, the Fraternal Order of Eagles, a private 
civic (and primarily secular) organization, while interested in the religious aspect of the 
Ten Commandments, sought to highlight the Commandments’ role in shaping civic 
morality as part of that organization’s efforts to combat juvenile delinquency. The 
Eagles’ consultation with a committee composed of members of several faiths in order to 
find a nonsectarian text underscores the group’s ethics-based motives.  The tablets, as 
displayed on the monument, prominently acknowledge that the Eagles donated the 
display, a factor which, though not sufficient, thereby further distances the State itself 
from the religious aspect of the Commandments’ message. 

 The physical setting of the monument, moreover, suggests little or nothing of the 
sacred.  The monument sits in a large park containing 17 monuments and 21 historical 
markers, all designed to illustrate the “ideals” of those who settled in Texas and of those 
who have lived there since that time.  The setting does not readily lend itself to 
meditation or any other religious activity.  But it does provide a context of history and 
moral ideals.  It (together with the display’s inscription about its origin) communicates to 
visitors that the State sought to reflect moral principles, illustrating a relation between 
ethics and law that the State’s citizens, historically speaking, have endorsed.  That is to 
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say, the context suggests that the State intended the display’s moral message – an 
illustrative message reflecting the historical “ideals” of Texans – to predominate. 

 As far as I can tell, 40 years passed in which the presence of this monument, 
legally speaking, went unchallenged (until the single legal objection raised by petitioner).  
And I am not aware of any evidence suggesting that this was due to a climate of 
intimidation. Those 40 years suggest that the public visiting the capitol grounds has 
considered the religious aspect of the tablets’ message as part of what is a broader moral 
and historical message reflective of a cultural heritage. That experience helps us 
understand that as a practical matter of degree this display is unlikely to prove divisive.  
And this matter of degree is, I believe, critical in a borderline case such as this one. 

 At the same time, to reach a contrary conclusion here, based primarily upon on 
the religious nature of the tablets’ text would, I fear, lead the law to exhibit a hostility 
toward religion that has no place in our Establishment Clause traditions.  Such a holding 
might well encourage disputes concerning the removal of longstanding depictions of the 
Ten Commandments from public buildings across the Nation.  And it could thereby 
create the very kind of religiously based divisiveness that the Establishment Clause seeks 
to avoid.  

I concur in the judgment of the Court. 

Justice STEVENS, with whom Justice GINSBURG joins, dissenting. 

 The sole function of the monument on the grounds of Texas’ State Capitol is to 
display the full text of one version of the Ten Commandments.  The monument is not a 
work of art and does not refer to any event in the history of the State.  It is significant 
because, and only because, it communicates the following message: 

“I AM the LORD thy God. 
 “Thou shalt have no other gods before me. 
“Thou shalt not make to thyself any graven images. 
 “Thou shalt not take the Name of the Lord thy God in vain. 
 “Remember the Sabbath day, to keep it holy. 
 “Honor thy father and thy mother, that thy days may be long upon the land which the 
Lord thy God giveth thee. 
 “Thou shalt not kill. 
 “Thou shalt not commit adultery. 
 “Thou shalt not steal. 
 “Thou shalt not bear false witness against thy neighbor. 
 “Thou shalt not covet thy neighbor’s house. 
 “Thou shalt not covet thy neighbor’s wife, nor his manservant, nor his maidservant, nor 
his cattle, nor anything that is thy neighbor’s.”  

 Viewed on its face, Texas’ display has no purported connection to God’s role in 
the formation of Texas or the founding of our Nation; nor does it provide the reasonable 
observer with any basis to guess that it was erected to honor any individual or 
organization.  The message transmitted by Texas’ chosen display is quite plain:  This 
State endorses the divine code of the “Judeo-Christian” God. 
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 For those of us who learned to recite the King James version of the text long 
before we understood the meaning of some of its words, God’s Commandments may 
seem like wise counsel.  The question before this Court, however, is whether it is counsel 
that the State of Texas may proclaim without violating the Establishment Clause of the 
Constitution.  If any fragment of Jefferson’s metaphorical “wall of separation between 
church and State” is to be preserved – a negative answer to that question is mandatory. 

 In my judgment, at the very least, the Establishment Clause has created a strong 
presumption against the display of religious symbols on public property.  The adornment 
of our public spaces with displays of religious symbols and messages undoubtedly 
provides comfort, even inspiration, to many individuals who subscribe to particular 
faiths.  Unfortunately, the practice also runs the risk of “offend[ing] nonmembers of the 
faith being advertised as well as adherents who consider the particular advertisement 
disrespectful.”   

 The plurality is correct to note that “religion and religious traditions” have played 
a “strong role ... throughout our nation’s history.” This Court has often recognized “an 
unbroken history of official acknowledgment ... of the role of religion in American life.”   
Given this history, it is unsurprising that a religious symbol may at times become an 
important feature of a familiar landscape or a reminder of an important event in the 
history of a community.  The wall that separates the church from the State does not 
prohibit the government from acknowledging the religious beliefs and practices of the 
American people, nor does it require governments to hide works of art or historic 
memorabilia from public view just because they also have religious significance. 

 This case, however, is not about historic preservation or the mere recognition of 
religion. The monolith displayed on Texas Capitol grounds cannot be discounted as a 
passive acknowledgment of religion, nor can the State’s refusal to remove it upon 
objection be explained as a simple desire to preserve a historic relic.  This Nation’s 
resolute commitment to neutrality with respect to religion is flatly inconsistent with the 
plurality’s wholehearted validation of an official state endorsement of the message that 
there is one, and only one, God. 

 When the Ten Commandments monument was donated to the State of Texas in 
1961, it was not for the purpose of commemorating a noteworthy event in Texas history, 
signifying the Commandments’ influence on the development of secular law, or even 
denoting the religious beliefs of Texans at that time.  To the contrary, the donation was 
only one of over a hundred largely identical monoliths, and of over a thousand paper 
replicas, distributed to state and local governments throughout the Nation over the course 
of several decades.  

 As the story goes, the program was initiated by the late Judge E.J. Ruegemer, a 
Minnesota juvenile court judge and then-Chairman of the Eagles National Commission 
on Youth Guidance.  Inspired by a juvenile offender who had never heard of the Ten 
Commandments, the judge approached the Minnesota Eagles with the idea of distributing 
paper copies of the Commandments to be posted in courthouses nationwide.   

 The desire to combat juvenile delinquency by providing guidance to youths is 
both admirable and unquestionably secular.  But achieving that goal through biblical 
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teachings injects a religious purpose into an otherwise secular endeavor.  By spreading 
the word of God and converting heathens to Christianity, missionaries expect to enlighten 
their converts, enhance their satisfaction with life, and improve their behavior.  Similarly, 
by disseminating the “law of God” – directing fidelity to God and proscribing murder, 
theft, and adultery – the Eagles hope that this divine guidance will help wayward youths 
conform their behavior and improve their lives.  In my judgment, the significant secular 
by-products that are intended consequences of religious instruction – indeed, of the 
establishment of most religions--are not the type of “secular” purposes that justify 
government promulgation of sacred religious messages. 

 Though the State of Texas may genuinely wish to combat juvenile delinquency, 
and may rightly want to honor the Eagles for their efforts, it cannot effectuate these 
admirable purposes through an explicitly religious medium.  

 The reason this message stands apart is that the Decalogue is a venerable religious 
text.  As we held 25 years ago, it is beyond dispute that “[t]he Ten Commandments are 
undeniably a sacred text in the Jewish and Christian faiths.”  Stone v. Graham.  For many 
followers, the Commandments represent the literal word of God as spoken to Moses and 
repeated to his followers after descending from Mount Sinai.  The message conveyed by 
the Ten Commandments thus cannot be analogized to an appendage to a common article 
of commerce (“In God we Trust”) or an incidental part of a familiar recital (“God save 
the United States and this honorable Court”).  Thankfully, the plurality does not attempt 
to minimize the religious significance of the Ten Commandments.  Attempts to secularize 
what is unquestionably a sacred text defy credibility and disserve people of faith. 

 The profoundly sacred message embodied by the text inscribed on the Texas 
monument is emphasized by the especially large letters that identify its author:  “I AM 
the LORD thy God.”   It commands present worship of Him and no other deity.  It directs 
us to be guided by His teaching in the current and future conduct of all of our affairs.  It 
instructs us to follow a code of divine law, some of which has informed and been 
integrated into our secular legal code (“Thou shalt not kill”), but much of which has not 
(“Thou shalt not make to thyself any graven images .... Thou shalt not covet”). 

 Moreover, despite the Eagles’ best efforts to choose a benign nondenominational 
text, the Ten Commandments display projects not just a religious, but an inherently 
sectarian message. There are many distinctive versions of the Decalogue, ascribed to by 
different religions and even different denominations within a particular faith; to a pious 
and learned observer, these differences may be of enormous religious significance.   In 
choosing to display this version of the Commandments, Texas tells the observer that the 
State supports this side of the doctrinal religious debate.  The reasonable observer, after 
all, has no way of knowing that this text was the product of a compromise, or that there is 
a rationale of any kind for the text’s selection.  

 Even if, however, the message of the monument, despite the inscribed text, fairly 
could be said to represent the belief system of all Judeo-Christians, it would still run afoul 
of the Establishment Clause by prescribing a compelled code of conduct from one God, 
namely a Judeo-Christian God, that is rejected by prominent polytheistic sects, such as 
Hinduism, as well as nontheistic religions, such as Buddhism.  And, at the very least, the 
text of the Ten Commandments impermissibly commands a preference for religion over 
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irreligion.  Any of those bases, in my judgment, would be sufficient to conclude that the 
message should not be proclaimed by the State of Texas on a permanent monument at the 
seat of its government. 

 I do not doubt that some Texans, including those elected to the Texas Legislature, 
may believe that the statues displayed on the Texas Capitol grounds, including the Ten 
Commandments monument, reflect the “ideals ... that compose Texan identity.”  But 
Texas, like our entire country, is now a much more diversified community than it was 
when it became a part of the United States or even when the monument was erected.  
Today there are many Texans who do not believe in the God whose Commandments are 
displayed at their seat of government.  Many of them worship a different god or no god at 
all.  Some may believe that the account of the creation in the Book of Genesis is less 
reliable than the views of men like Darwin and Einstein.  

 Recognizing the diversity of religious and secular beliefs held by Texans and by 
all Americans, it seems beyond peradventure that allowing the seat of government to 
serve as a stage for the propagation of an unmistakably Judeo-Christian message of piety 
would have the tendency to make nonmonotheists and nonbelievers “feel like [outsiders] 
in matters of faith, and [strangers] in the political community.”    

 The plurality’s reliance on early religious statements and proclamations made by 
the Founders is also problematic because those views were not espoused at the 
Constitutional Convention in 1787 nor enshrined in the Constitution’s text.  Thus, the 
presentation of these religious statements as a unified historical narrative is bound to 
paint a misleading picture. Notably absent from their historical snapshot is the fact that 
Thomas Jefferson refused to issue the Thanksgiving proclamations that Washington had 
so readily embraced based on the argument that to do so would violate the Establishment 
Clause.  Not insignificant numbers of colonists came to this country with memories of 
religious persecution by monarchs on the other side of the Atlantic.  Others experienced 
religious intolerance at the hands of colonial Puritans, who regrettably failed to practice 
the tolerance that some of their contemporaries preached.  

 Unless one is willing to renounce over 65 years of Establishment Clause 
jurisprudence and cross back over the incorporation bridge, appeals to the religiosity of 
the Framers ring hollow.  But even if there were a coherent way to embrace incorporation 
with one hand while steadfastly abiding by the Founders’ purported religious views on 
the other, the problem of the selective use of history remains.  As the widely divergent 
views espoused by the leaders of our founding era plainly reveal, the historical record of 
the preincorporation Establishment Clause is too indeterminate to serve as an interpretive 
North Star. 

 It is our duty, therefore, to interpret the First Amendment’s command that  
“Congress shall make no law respecting an establishment of religion” not by merely 
asking what those words meant to observers at the time of the founding, but instead by 
deriving from the Clause’s text and history the broad principles that remain valid today. 
In similar fashion, we have construed the Equal Protection Clause of the Fourteenth 
Amendment to prohibit segregated schools, even though those who drafted that 
Amendment evidently thought that separate was not unequal.  
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 The Eagles may donate as many monuments as they choose to be displayed in 
front of Protestant churches, benevolent organizations’ meeting places, or on the front 
lawns of private citizens.  The expurgated text of the King James version of the Ten 
Commandments that they have crafted is unlikely to be accepted by Catholic parishes, 
Jewish synagogues, or even some Protestant denominations, but the message they seek to 
convey is surely more compatible with church property than with property that is located 
on the government side of the metaphorical wall. 

 The disconnect between this Court’s approval of Texas’s monument and the 
constitutional prohibition against preferring religion to irreligion cannot be reduced to the 
exercise of plotting two adjacent locations on a slippery slope.  Rather, it is the difference 
between the shelter of a fortress and exposure to “the winds that would blow” if the wall 
were allowed to crumble. That wall, however imperfect, remains worth preserving.   I 
respectfully dissent. 

Justice SOUTER, with whom Justice STEVENS and Justice  GINSBURG join, 
dissenting. 

 Although the First Amendment’s Religion Clauses have not been read to mandate 
absolute governmental neutrality toward religion, the Establishment Clause requires 
neutrality as a general rule.  [T]he Ten Commandments constitute a religious statement, 
their message is inherently religious, and the purpose of singling them out in a display is 
clearly the same. 

 Thus, a pedestrian happening upon the monument at issue here needs no training 
in religious doctrine to realize that the statement of the Commandments, quoting God 
himself, proclaims that the will of the divine being is the source of obligation to obey the 
rules, including the facially secular ones.  In this case, moreover, the text is presented to 
give particular prominence to the Commandments’ first sectarian reference, “I am the 
Lord thy God.” That proclamation is centered on the stone and written in slightly larger 
letters than the subsequent recitation.  To ensure that the religious nature of the 
monument is clear to even the most casual passerby, the word “Lord” appears in all 
capital letters (as does the word “am”), so that the most eye-catching segment of the 
quotation is the declaration “I AM the LORD thy God.” What follows, of course, are the 
rules against other gods, graven images, vain swearing, and Sabbath breaking.  And the 
full text of the fifth Commandment puts forward filial respect as a condition of long life 
in the land “which the Lord they God giveth thee.” 

 To drive the religious point home, and identify the message as religious to any 
viewer who failed to read the text, the engraved quotation is framed by religious symbols:  
two tablets with what appears to be ancient script on them, two Stars of David, and the 
superimposed Greek letters Chi and Rho as the familiar monogram of Christ.  Nothing on 
the monument, in fact, detracts from its religious nature.   It would therefore be difficult 
to miss the point that the government of Texas is telling everyone who sees the 
monument to live up to a moral code because God requires it, with both code and 
conception of God being rightly understood as the inheritances specifically of Jews and 
Christians.  And it is likewise unsurprising that the District Court expressly rejected 
Texas’s argument that the State’s purpose in placing the monument on the capitol 
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grounds was related to the Commandments’ role as “part of the foundation of modern 
secular law in Texas and elsewhere.”  

 The monument’s presentation of the Commandments with religious text 
emphasized and enhanced stands in contrast to any number of perfectly constitutional 
depictions of them, the frieze of our own Courtroom providing a good example, where 
the figure of Moses stands among history’s great lawgivers.  While Moses holds the 
tablets of the Commandments showing some Hebrew text, no one looking at the lines of 
figures in marble relief is likely to see a religious purpose behind the assemblage or take 
away a religious message from it.  Only one other depiction represents a religious leader, 
and the historical personages are mixed with symbols of moral and intellectual 
abstractions like Equity and Authority.  Since Moses enjoys no especial prominence on 
the frieze, viewers can readily take him to be there as a lawgiver in the company of other 
lawgivers; and the viewers may just as naturally see the tablets of the Commandments 
(showing the later ones, forbidding things like killing and theft, but without the divine 
preface) as background from which the concept of law emerged, ultimately having a 
secular influence in the history of the Nation.  Government may, of course, 
constitutionally call attention to this influence, and may post displays or erect monuments 
recounting this aspect of our history no less than any other, so long as there is a context 
and that context is historical.  

 Texas seeks to take advantage of the recognition that visual symbol and written 
text can manifest a secular purpose in secular company, when it argues that its monument 
(like Moses in the frieze) is not alone and ought to be viewed as only 1 among 17 placed 
on the 22 acres surrounding the state capitol. But 17 monuments with no common 
appearance, history, or esthetic role scattered over 22 acres is not a museum, and anyone 
strolling around the lawn would surely take each memorial on its own terms without any 
dawning sense that some purpose held the miscellany together more coherently than 
fortuity and the edge of the grass.  One monument expresses admiration for pioneer 
women.  One pays respect to the fighters of World War II. And one quotes the God of 
Abraham whose command is the sanction for moral law.  The themes are individual grit, 
patriotic courage, and God as the source of Jewish and Christian morality; there is no 
common denominator.  

 The monument in this case sits on the grounds of the Texas State Capitol.  There 
is something significant in the common term “statehouse” to refer to a state capitol 
building:  it is the civic home of every one of the State’s citizens.  If neutrality in religion 
means something, any citizen should be able to visit that civic home without having to 
confront religious expressions clearly meant to convey an official religious position that 
may be at odds with his own religion, or with rejection of religion. I would reverse the 
judgment of the Court of Appeals. 
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